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CATRON v. BOSTIC et al. 
HORTON v. BOSTIC et al. 

Sept. 19, 1918. 

[96 S. E. 845.] 

1. Executors and Administrators (§ 473, 474 (1)*) — Suit Involving 
Accounting — Control Over. — In an action by creditor of deceased and 
of partnership of which deceased was a member, where the court 
ordered an account of all debts to be taken, the bill became a credi- 
tors' bill, and complainant lost his dominion over the suit, even if it 
was his individual suit before that time. 

[Ed. Note. — For other cases, see 5 Va.-W. Va. Enc. Dig. 637.] 

2. Executors and Administrators (§ 356*) — Action for Sale of Real 
Estate — Who May Maintain. — Where plaintiff was administrator and 
also a creditor of deceased and a creditor of partnership of which de- 
ceased was a member, and his bill for sale of deceased's real estate 
failed to disclose in what capacity suit was brought, it could not be 
maintained, since the administrator has nothing to do with the land, 
and under Code 1904, § 2668, a creditor alone may subject the real 
assets. 

[Ed. Note.— For other cases, see 5 Va.-W. Va. Enc. Dig. 564.] 

3. Equity (§ 364*)— Jurisdiction— Dismissal of Bill.— If a bill does 
not contain equity, a court of equity will dismiss it, though no ob- 
jection is made in defendant's pleadings. 

[Ed. Note. — For other cases, see 4 Va.-W. Va. Enc. Dig. 695.] 

4. Executors and Administrators (§ 386*) — Creditors' Bill — Neces- 
sary Parties. — If a creditor of deceased files a bill to subject real es- 
tate to the heirs, deceased's personal representative and his widow, 
entitled to dower, were necessary parties, especially where the widow 
had been a member of the partnership with her husband, the assets 
of which were sought to be subjected. 

[Ed. Note.— For other cases, see 5 Va.-W. Va. Enc. Dig. 565.] 

5. Appeal and Error (§ 934 (1)*) — Record — Presumptions. — There 
is every presumption that a statement in the decree is correct. 

[Ed. Note.— For other cases, see 1 Va.-W. Va. Enc. Dig. 611.] 

6. Executors and Administrators (§ 356*) — Suit to Subject Land — 
Necessary Parties. — Where one creditor sued to subject, decedent's 
real estate to the debt, the fact that other creditors were not served 
with process was immaterial, since they were not necessary parties. 

[Ed. Note. — For other cases, see 5 Va.-W. Va. Enc. Dig. 565.] 

7. Infants (§ 78 (1)*) — Actions — Guardians Ad Litem. — Where 
children were entitled to share in the estate of deceased against which 
plaintiff filed a creditors' bill praying for a guardian ad litem, but the 

*For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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petition gave no names, no process was served, and no guardian ad 
litem appointed, there was manifest error, and the interests of the 
infants were unaffected. 

[Ed. Note.— For other cases, see 7 Va.-W. Va. Enc. Dig. 477, 478.] 

8. pleading (§ 404») — Demurrer— Stating Grounds — Waiver. — Un- 
der Code 1904, § 3271, providing that- the court may require the 
grounds of a demurrer to be stated in writing, where no such re- 
quirement is made or requested, failure of the demurrer to state the 
grounds in writing was not fatal. 

[Ed. Note.— For other cases, see 4 Va.-W. Va. Enc. Dig. 494.] 

9. Executors and Administrators (§ 473, 474 (8)*)— Suit for Settle- 
ment — Pleading — Sufficiency.— Bill against estate of deceased held a 
creditor's suit to settle the estate and subject personalty and realty 
to the payment of debts, notwithstanding obscurity and inartificiality 
of the pleading. 

[Ed. Note.— For other cases, see 5 Va.-W. Va. Enc. Dig. 641.] 

10. Appeal and Error (§ 719 (1)*)— Assignment of Error— Parties. 
— Where the parties on appeal did not make objection to defect of 
parties or irregularities in procedure which did not affect the juris- 
diction or ability of the court to do justice, the defects will be deemed 
to have been waived. 

[Ed. Note. — For other cases, see 1 Va.-W. Va. Enc. Dig. 503.] 

11. Fraudulent Conveyances (§ 64 (1)*)— Who May Assail.— As- 
suming that deceased's purchase of land from his brother at an ex- 
orbitant price was made with intent to defraud the creditors of the 
brother, it was not void ab initio but voidable under Code 1904, § 
2472, and could therefore be attacked only by the persons enumerated 
in section 2458, and not by the creditors of the purchaser of the land; 
there being no evidence that there was an intent to defraud such 
creditors. 

[Ed. Note. — For other cases, see 6 Va.-W. Va. Enc. Dig. 624, 640.] 

12. Bills and Notes (§ 354*) — Innocent Purchasers — Discount. — 
The mere fact that a purchaser of notes secured a discount and at- 
tempted to get a greater discount knowing that the bearer was in 
need of money did not charge him with knowledge of equities inher- 
ing in the notes. 

[Ed. Note. — For other cases, see 2 Va.-W. Va. Enc. Dig. 430.] 

13. Bills and Notes (§ 497 (a)*)— Bona Fides— Burden of Proof.— 
Since the law will not presume fraud, the party denying the bona 
fides of a sale of notes has the burden of showing mala fides. 

[Ed. Note. — For other cases, see 2 Va.-W. Va. Enc. Dig. 493.] 

14. Evidence (§ 158 (5)*)— Best Evidence— Records of Court- 
Witnesses could not testify as to what the records of the court of a 

*For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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foreign state disclosed, the records of the court being the best evi- 
dence. 

[Ed. Note.— For other cases, see 2 Va.-W. Va.*Enc. Dig. 358.] 

15. Partnership (§ 187*) — Individual Liability— Judgment. — Indi- 
vidual real estate of a nominal partner could not be subjected to the 
debts of the partnership until the debts had been reduced to judg- 
ment. 

[Ed. Note.— For other cases, see 10 Va.-W. Va. Enc. Dig. 863.] 

16. Infants (§ 115*) — Guardians Ad Litem— Proceedings at Rules 
—Record on Appeal.— Since under Code 1904, §§ 3236, 3237, the pro- 
ceedings at the rules are a part of the record of the court, it must 
affirmatively appear therefrom that infant parties are represented by 
a guardian ad litem, and when the record is silent appointment will 
not be presumed. 

[Ed. Note.— For other cases, see 7 Va.-W. Va. Enc. Dig. 480.] 

Sims, J., dissenting. 

Appeal from Circuit Court, Wise County. 

Suit by D. H. Bostic against Nelson P. Horton, J. H. Catron, 
and others. From the decree rendered, J. H. Catron and Nelson 
P. Horton separately appeal. Reversed. 

Irvine & Stuart, of Big Stone Gap, and Morison, Morison &■ 
Robertson, of Bristol, for appellants. 

Bullitt & Chalkley, of Big Stone Gap, and W . S. Mathews, for 
appellees. 

*For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 



